This contribution considers the implications of the decision of the International Court of Justice (ICJ) in Jurisdictional Immunities of the State (Germany v. Italy: Greece Intervening) for the evolution of structural norms relating to the immunity of foreign states in domestic courts, with a focus on the practice of the United States. It also considers whether the decision, which is explicitly limited to the question of state immunity, might nevertheless affect domestic courts' willingness to recognize the immunity of officials who act on behalf of foreign states. It concludes that the state-centric nature of Germany's challenge to Italy's exercise of jurisdiction underscores the conceptual and doctrinal distinction between foreign state immunity, on the one hand, and foreign official immunity, on the other. This distinction is critical to legitimizing the horizontal enforcement of those substantive rules of international law that are binding on individuals and designed to protect other individuals from harms inflicted under colour of state authority.
Introduction
The decision of the International Court of Justice (ICJ) in Jurisdictional Immunities of the State (Germany v. Italy: Greece Intervening) ('Germany v. Italy') represents a particularly interesting instance of international dispute resolution in which the parties asked the Court to identify and apply what might be called structural rather than substantive principles of customary international law. Germany and Italy, and Greece as an intervener, agreed that German forces committed egregious violations of international humanitarian law during the Second World War. The question was whether Italy violated customary international law by exercising its adjudicatory and enforcement jurisdiction to enable victims to seek compensation from Germany absent Germany's consent to waive its sovereign immunity. In other words, the ICJ was asked to determine whether Italy's attempt to enforce international law horizontally was itself unlawful.
Substantive rules of international law govern the conduct of individuals, and of states and other entities on behalf of which individuals act. In the field of international criminal law, states play a critical role as horizontal enforcers of substantive rules, whether they are accorded a primary enforcement role, as in the Rome Statute of the International Criminal Court (ICC), or a residual enforcement role, as in the United Nations Security Council resolutions creating the two ad hoc tribunals, the international criminal tribunals for the former Yugoslavia and for Rwanda. Structural principles of international law must balance the need to constrain the disruptive potential of unilateral action by states with the critical role of states in defining and applying substantive international legal rules. Structural rules, including jurisdictional immunities, allocate the authority to regulate conduct horizontally among states. I use the term 'horizontal enforcement' to denote the use of one state's judicial machinery to enforce international conduct-regulating rules binding on other states and their agents.
This contribution considers the implications of the ICJ's decision for the evolution of structural norms relating to the immunity of foreign states in domestic courts, with a focus on the practice of the United States. It also considers whether the decision, which is explicitly limited to the question of state immunity, might nevertheless affect domestic courts' willingness to recognize the immunity of officials who act on behalf of foreign states. It concludes that the state-centric nature of Germany's challenge to Italy's exercise of jurisdiction underscores the conceptual and doctrinal distinction between foreign state immunity, on the one hand, and foreign official immunity, on the other. This distinction is critical to legitimizing the horizontal enforcement of those substantive rules of international law that are binding on individuals and designed to protect other individuals from harms inflicted under colour of state authority.
A Note on Structural Principles
The process of contestation that defines the content of substantive rules of international law also shapes the structural principles that sovereign states observe in their mutual interactions. At the time of writing, the US Supreme Court was preparing to address the question whether United States courts should recognize a civil cause of action for violations of the law of nations occurring in the territory of a sovereign other than the United States. 1 The defendant argued, among other things, that permitting such suits constitutes an internationally unlawful exercise of extraterritorial jurisdiction by the United States. 2 This argument invokes structural limitations on the ability of states to enforce substantive international law rules horizontally.
Jurisdictional principles allocate the authority to prescribe, adjudicate and enforce conduct regulating rules. Even if jurisdiction to adjudicate or enforce exists, immunities recognized by states as a matter of customary international law may constrain the exercise of this jurisdiction by national courts. The ICJ's judgment in Germany v. Italy, which found that Italy violated international law by allowing civil claims to proceed against Germany for war crimes committed in Italy or against Italians during the Second World War, articulates the rationale for state immunity from adjudicatory and enforcement jurisdiction in the context of resolving postwar reparations claims. Viewed more broadly, the majority's analysis provides an opportunity to explore two issues relevant to the enforcement of international law by US courts: the customary international law status of state immunity; and the relationship between state immunity and immunities that may be available to individuals who act on the state's behalf. This contribution addresses each of these issues in turn.
State Immunity as a Rule of Customary International Law
The ICJ's vertical authority to adjudicate the dispute between Germany and Italy depended on the question presented being governed by international law. The court noted that 'both Parties agree that immunity is governed by international law and is not a mere matter of comity'. 3 According to the Court, the principle of sovereign equality of states gives rise both to the principle of territorial sovereignty and to the legal requirement of state immunity:
[T]he rule of State immunity ::: derives from the principle of sovereign equality of States, which, as Article 2, paragraph 1, of the Charter of the United Nations makes clear, is one of the fundamental principles of the international legal order. This principle has to be viewed together with the principle that each State possesses sovereignty over its own territory and that there flows from that sovereignty the jurisdiction of the State over events and persons within that territory. Exceptions to the immunity of the State represent a departure from the principle of sovereign equality. Immunity may represent a departure from the principle of territorial sovereignty and the jurisdiction which flows from it.
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The court did not cite Supreme Court Chief Justice John Marshall's 1812 opinion in The Schooner Exchange v. M'Faddon, which is often invoked to underscore the connection between sovereign equality and state immunity, but Germany cited this foundational US decision in its memorial. 5 However, Germany deemphasized the discussion in The Schooner Exchange of the principle of territorial sovereignty, which Chief Justice Marshall found ç and the ICJ agreed ç flows equally from the principle of sovereign equality. The tension between territorial sovereignty and state immunity seems particularly acute where, as here, much of the wrongful conduct took place on the forum state's territory. 6 The Schooner Exchange involved the exercise of in rem jurisdiction over a French public ship of war that docked in the port of Philadelphia in order to seek 'refreshments and repairs'. 7 Two Americans who claimed to be the ship's rightful owners sought to have the ship returned to them. In finding the ship immune from legal process, Chief Justice Marshall acknowledged that the US Supreme Court was 'exploring an unbeaten path, with few, if any, aids from precedents or written law, [making] it necessary to rely much on general principles, and on a train of reasoning, founded on cases in some degree analogous to this'. 8 The court was persuaded that the ship was entitled to immunity analogous to the ratione personae immunity granted to heads of state and foreign ministers, as well as the guarantee of safe conduct for the passage of friendly foreign troops (a precursor to today's status of forces agreements), both of which are based on the express or implied consent of the territorial sovereign. 9 The court was also doubtless influenced by the desire to avoid provoking a conflict with France just three months before the United States officially declared war against Great Britain, in a classic example of the deep influence of international relations on the elucidation of principles of international law. Two centuries later, Germany and Italy presented similar arguments to the ICJ based on 'general principles' and 'analogous' cases, in the shadow of concerns about the disruptive potential of affording legal sanction to unilateral judicial action by states in the aftermath of war. Consistent with its mandate, the ICJ set out to identify the applicable rule of customary international law, if any, created by the requisite uniformity of state practice and opinio juris. Italy argued that the egregious nature of Germany's conduct, combined with the fact that much of its conduct occurred on Italian soil, warranted the denial of state immunity in the circumstances; Germany countered that the context in which the conduct was performed required elevating the principle of immunity over the principle of territorial sovereignty, 10 and that no exceptions to state immunity for public acts (acta jure imperii) had achieved the status of customary international law.
The ICJ was persuaded by Germany's emphasis on the special circumstances of armed conflict, and on the characterization of Germany's conduct as acta jure imperii entitled, by definition, to state immunity. When acta jure imperii (public acts of the state) and acta jure gestionis (private or commercial acts of the state) are the only two available categories, it is difficult to avoid characterizing war crimes as anything other than acta jure imperii. The prevailing binary classification of acts performed by states thus determined the result of the ICJ's enquiry. 11 The majority observed:
The acts of the German armed forces and other State organs which were the subject of the proceedings in the Italian courts clearly constituted acta jure imperii. The Court notes that Italy, in response to a question posed by a member of the Court, recognized that those acts had to be characterized as acta jure imperii, notwithstanding that they were unlawful.
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Because, in the majority's view, Germany's acts 'had to be' characterized in this manner, the burden shifted to Italy to demonstrate the existence of a customary international law norm denying state immunity for war crimes committed on the forum state's territory, which Italy proved unable to do.
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As Philippa Webb has suggested, Italy's failure to persuade the ICJ that such an exception to state immunity currently exists will likely impact the future 10 Memorial of the Federal Republic of Germany, x 71, arguing that the so-called 'territorial tort' exception was never intended to apply to situations of armed conflict. 11 Andrea Bianchi has argued against this binary categorization, proposing a tertium genus for grave human rights violations. See A. Bianchi, 'L'immunite¤ des e¤ tats et les violations graves des droits de l'homme: la fonction de l'interpre' te dans la de¤ termination du droit international' , 108 Revue ge¤ ne¤ rale de droit international public ( 
Limits of Horizontal Enforcement
development of customary international law, since it will have a 'chilling effect' on national courts that might otherwise have generated additional state practice and opinio juris narrowing the scope of foreign state immunity over time.
14 The ICJ's decision will thus curtail the horizontal enforcement of certain substantive rules of international law where the defendant is a foreign state by making it more difficult (that is, less plausible in doctrinal terms and more costly in political terms) for domestic courts to deny assertions of state immunity.
The inevitability of the outcome in Germany v. Italy should not be overstated. Dissenting Judge Canc¸ado Trindade disagreed with the majority's characterization of international crimes (delicta imperii) as acts jure imperii. In his view, '[s]uch crime is not an act jure imperii nor an act jure gestionis: it is an international crime, irrespective of whom committed it, engaging both State and individual responsibility.' 15 He asked: 'How can war crimes be considered as acts jure ç I repeat jure ç imperii?' 16 For him, the focus on imperii obscures the concept of jure that lies at the centre of an international order designed to protect human beings, not just the interests of states. 17 No doubt, denying immunity solely on the ground of unlawfulness makes little sense, because immunity exists in part to shield a defendant from determinations of lawfulness or lack thereof by certain categories of decision makers. However, although it may be true that, as the majority reasoned, denying immunity on the ground of the egregious nature of the alleged conduct could be problematic because of the risk of defeating immunity by 'skilful construction of the claim', 18 mechanisms such as limited jurisdictional discovery and heightened pleading standards can attenuate this risk.
Eliminating the possibility of horizontal enforcement through judicial channels will compel individuals who are harmed by the actions of foreign states to rely once again on diplomatic protection and the discretionary espousal and settlement of claims by their home state, in the absence of accessible vertical enforcement mechanisms. 19 Individuals who are harmed by the actions of their own state will have to rely on local remedies, in the absence of vertical alternatives.
From the perspective of the international system, if substantive rules of international law are intended to affect the behaviour of states, then categorically denying the possibility of horizontal enforcement seems incompatible with a desire to increase the probability of deterring and punishing non-compliance. The majority's reasoning fails to grapple with the systemic costs of state immunity (although it acknowledges the individual costs) and focuses instead on the disruptive potential of horizontal enforcement. The majority could have offered a more candid assessment of the inadequacy of existing mechanisms to deter and punish unlawful state behaviour, even if it ultimately reached the same conclusion regarding Germany's entitlement to immunity in the circumstances.
Unlike Italian (and Greek) courts, which evaluated Germany's claims to state immunity as a matter of customary international law, US courts are bound to apply the Foreign Sovereign Immunities Act of 1976 (FSIA). Under the FSIA, a US court cannot obtain either subject matter or personal jurisdiction over a foreign state unless a statutory exception to immunity applies. 20 Although the FSIA currently governs determinations of state immunity in US courts, Chief Justice Marshall's common law reasoning in The Schooner Exchange still figures in judicial opinions. For example, in its 2004 decision in Republic of Austria v. Altmann, the Supreme Court recalled Chief Justice Marshall's observation that US courts will recognize ratione personae immunity because 'as a matter of comity, members of the international community had implicitly agreed to waive the exercise of [their plenary territorial] jurisdiction over other sovereigns in certain classes of cases, such as those involving foreign ministers or the person of the sovereign'. 21 This observation highlights the functional rationale for recognizing immunity in 'certain classes of cases' that might interfere with the conduct of foreign relations.
Both Altmann and The Schooner Exchange have been cited for the broader proposition that immunity is treated as a matter of 'comity' in US law. From the perspective of international law, the idea of 'comity' (a word that does not appear in Chief Justice Marshall's opinion, but that does appear in Justice Joseph Story's later opinion in The Santissima Trinidad) 22 has been contrasted with the idea of a binding legal obligation, as in the ICJ's admonition in Germany v. Italy that 'immunity ::: is not a mere matter of comity'. 23 In US judicial opinions, however, the more pertinent contrast is between matters of comity and matters of constitutional law, since the former might be considered largely the province of the Executive Branch, whereas the latter fall squarely within the competence of courts. 24 The practice of the United States with regard to state immunity cannot be divorced entirely from a discussion of the evolving standards of customary international law in this area. It is thus curious that the ICJ cited national court decisions upholding immunity for international crimes (including decisions that applied relevant state immunity acts) from courts in Canada, France, Slovenia, New Zealand, Poland and the United Kingdom, but did not cite the US Supreme Court's decision in Saudi Arabia v. Nelson, which found state immunity under the FSIA for allegations of torture.
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When he wrote the Court's 1812 opinion in The Schooner Exchange, Chief Justice Marshall did not use the term 'law of nations', but he did place great weight on the 'usages' of the 'civilized world' and the 'faith' that such usages will be followed. He observed:
A nation would justly be considered as violating its faith, although that faith might not be expressly plighted, which should suddenly and without previous notice, exercise its territorial powers in a manner not consonant to the usages and received obligations of the civilized world.
26
Germany's complaint against Italy resonates with Marshall's idea of a violation of 'faith', particularly since Germany argued that Italy had explicitly renounced further claims on behalf of Italian nationals in its 1947 peace treaty and two 1961 agreements with Germany.
In 1812, France benefited from the horizontal self-restraint of the US Supreme Court; when Italy failed to exercise self-restraint two centuries later, Germany invoked the vertical dispute resolution authority of the ICJ. The ICJ, in turn, referenced 'a century of practice in which almost every peace treaty or post-war settlement has involved either a decision not to require the payment of reparations or the use of lump sum settlements and set-offs'.
27 Viewed in this light, the ICJ's sharp contrast between 'international law' and 'mere comity' seems somewhat overstated; rather, like Chief Justice Marshall, the court relied in part on the long standing 'usages' of countries agreeing to postwar lump sum settlements to determine that Germany could 'justly [consider Italy] as violating its faith'. Both the Supreme Court in The Schooner Exchange and the ICJ in Germany v. Italy put great weight on their perception of the legitimate expectations of relevant actors, based on established patterns of behaviour. Their judicial opinions, in turn, helped crystallize these expectations into binding legal rules.
The ICJ's opinion emphasized the special nature of armed conflict in determining that Italian courts did not have authority to engage in the horizontal adjudication and enforcement of Germany's postwar obligations, although the question of reparations could appropriately form 'the subject of further 25 Saudi Arabia v. Nelson, 507 U.S. 349 (1993). In a string citation of national court decisions, the ICJ did not differentiate between the decisions of lower courts and supreme courts and left it unclear whether the cited decisions are meant to be illustrative or constitutive of customary international law. The citation was used to show that a number of national courts have rejected the argument that jus cogens norms are 'hierarchically' superior to norms of state or official immunity. Judgment, x 96. 26 The Schooner Exchange, at 137. 27 Judgment, x 94. negotiation involving the two States concerned, with a view to resolving the issue'. 28 The ICJ, the paradigmatic vertical enforcer of international law, redirected Italy's efforts at dispute resolution from (unilateral) horizontal adjudication to (bilateral) diplomacy to determine the consequences of Germany's internationally unlawful conduct.
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Although Chief Justice Marshall's 1812 opinion remains talismanic, the United States does not always exercise restraint on questions of state immunity. This is perhaps why the ICJ chose not to cite US practice in this area, even when US practice supported the ICJ's conclusions. Notably, Italy referred in its submissions to a 1996 amendment to the FSIA that removes state immunity for certain acts committed by designated state sponsors of terrorism, to support its argument that state practice does not uniformly recognize state immunity for all non-commercial acts. The ICJ dismissed the relevance of the US legislation on the grounds that 'this amendment has no counterpart in the legislation of other States', 30 and because the amendment removes immunity on the basis of the identity of the defendant rather than 'on the grounds of the gravity of the acts alleged'. 31 The ICJ refrained, however, from commenting on the lawfulness of the state sponsors of terrorism exception, which denies immunity for certain acts jure imperii committed by particular states singled out as a matter of US foreign policy.
Judgments entered by US courts under the state sponsors of terrorism provision amount to hundreds of millions of dollars. 32 Although Germany is correct Jurisdictional immunities do not absolve individual officials from such personal responsibility. As Judges Higgins, Kooijmans and Buergenthal, observed in their joint separate opinion in the Arrest Warrant case, 'it is generally recognized that in the case of [serious international] crimes, which are often committed by high officials who make use of the power invested in the State, immunity is never substantive and thus cannot exculpate the offender from personal criminal responsibility'. 36 Jurisdictional immunities allocate the authority to determine the existence of personal responsibility and to impose consequences on the wrongdoer.
The relatively greater tolerance for horizontal enforcement of substantive international law rules that assign personal responsibility to individuals (as opposed to states) can be seen, for example, in Germany's apparent decision not to challenge Italy's conviction in absentia of Max Josef Milde, a former member of the so-called 'Hermann Go« ring'division, for a 1944 massacre in the Tuscan town of Civitella. 37 Distinguishing between state immunity, on the one hand, and conduct-based immunity for individual officials, on the other, opens up space for states to contemplate more robust forms of horizontal enforcement where the subject of legal proceedings is the responsible individual, rather than a foreign state.
Proceedings against individual officials are subject to important constraints. Notably, status-based immunities (ratione personae) shield certain incumbent officials from foreign jurisdiction in order to facilitate the conduct of international relations. These immunities bar both civil and criminal proceedings. Conduct-based immunities (ratione materiae) also shield certain governmental acts from judicial scrutiny in foreign courts. The parameters of conduct-based immunities remain contested. The International Law Commission's consideration of the topic to date has failed to produce a consensus view. 38 The 2004 United Nations Convention on Jurisdictional Immunities of States and Their Property, which is not yet in force, defines 'state' to include 'representatives of the state acting in that capacity', and would therefore shield individual officials from civil (but not criminal) liability for official acts. 39 Others have taken the position that international crimes can never constitute official acts for immunity purposes because, as Yoram Dinstein has explained, 'whatever the range of functions assigned to an office-holder by his or her State, they never included the commission of international crimes. Thus, the person concerned could not argue that his or her functional immunity covered the perpetration of international crimes'. 40 Embracing the latter approach, the Institut de droit international adopted a resolution in 2009 that, where the defendant in civil or criminal proceedings is a person who acted on behalf of a state, '[n]o immunity from jurisdiction other than personal [ratione personae] immunity in accordance with international law applies with regard to international crimes.' 41 In practice, some domestic courts have denied ratione materiae (conductbased) immunity from criminal proceedings for international crimes committed under colour of foreign law, 42 and some domestic courts have also denied conduct-based immunity from civil proceedings. 43 Consequently, countries whose officials might risk prosecution or suit in foreign courts have made more expansive claims to ratione personae (status-based) immunity, including 'special mission' immunity, for their officials, and they have also challenged the procedures by which prosecutions or suits are initiated. 44 To the extent that conduct-based immunities serve to allocate adjudicatory authority horizontally among states, the form of the proceedings seems immaterial: the point is that one state's judicial machinery is being used to review conduct performed on behalf of another state. Moreover, some countries permit private parties to initiate criminal proceedings, and others allow private parties to claim damages in conjunction with criminal proceeding. These variations in national legal systems challenge the notion that one set of immunity rules applies in the criminal context, whereas another set applies in the civil context.
In the Arrest Warrant Case, the ICJ grounded its finding of ratione personae immunity for an incumbent foreign minister in a functional analysis, holding that the occupant of that office is entitled to protection 'against any act of authority of another State which would hinder him or her in the performance of his or her duties'. 45 Unlike ratione materiae immunity, ratione personae immunity from foreign legal processes must be absolute because '[t]he consequences of such impediment to the exercise of those official functions are equally serious, regardless of whether ::: the arrest relates to alleged acts performed in an ''official'' capacity or a ''private'' capacity'. 46 The ICJ emphasized in obiter dicta that '[j]urisdictional immunity ::: cannot exonerate the person to whom it applies from all criminal responsibility', 47 and that, for example, ' [p] rovided that it has jurisdiction under international law, a court of one State may try a former Minister for Foreign Affairs of another State in respect of acts committed ::: during [his or her] period of office in a private capacity'. 48 However, the ICJ did not specify what it meant by 'private capacity', or whether the examples of the absence of applicable immunities were intended to be exhaustive. Jean Salmon has lamented the ICJ's use of the term 'private capacity' in the Arrest Warrant case, calling it 'l'e¤ le¤ phant dans le magasin de porcelain' [the elephant in the porcelain shop]. 49 The systematic use of state violence does not naturally fall within what one might think of as an official's 'private capacity', yet the acceptance of criminal proceedings against individual officials for international crimes that involve the use of state power illustrates that official acts are not universally considered immune from horizontal enforcement. The ICJ was careful to bracket the question of individual official immunity in its Germany v. Italy judgment, emphasizing that 'the question of whether, and if so to what extent, immunity might apply in criminal proceedings against an official of the State is not in issue in the present case'.
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As indicated above, Germany apparently did not object to criminal proceedings in Italy against its former official Max Josef Milde for his involvement in the Civitella massacre. Germany did, however, object to Italy's imposition of joint and several liability on Germany as the responsabile civile for Milde's actions at the request of victims who intervened as civil parties in the criminal proceeding. 51 Germany's objection to being brought into the criminal proceeding is consistent with a line of decisions in civil suits in the 19th and early 20th century that found immunity where plaintiffs sought the assets of the state, even if the state was not the named defendant. 52 55 The US State Department advised that Samantar did not benefit from ratione materiae immunity for torture in the circumstances, 56 and the trial court agreed. 57 Unless the state's assets are sought in the proceedings, thereby making the state the real party in interest, the issue in both criminal and civil proceedings is the legitimacy of a foreign state's assertion of authority over individual conduct that occurred under colour of foreign law. Unlike Italy, the United States does not generally permit the intervention of civil parties in criminal proceedings. Instead, victims of human rights and humanitarian law violations have filed civil suits in US courts against current and former foreign officials for acts performed under colour of state authority. In Samantar, the Supreme Court held that, where an immunity defence has been raised by the defendant and not waived by the foreign state, the common law will govern the defendant's entitlement to assert immunity where the foreign state is not an indispensable party or the real party in interest. 58 In rejecting Samantar's argument that the FSIA entitled him to immunity from suit, the Supreme Court observed: [Samantar] argues that because state and official immunities are coextensive, Congress must have codified official immunity when it codified state immunity. But the relationship between a state's immunity and an official's immunity is more complicated than petitioner suggests, although we need not and do not resolve the dispute among the parties as to the precise scope of an official's immunity at common law. 59 The Court continued, 'we do not doubt that in some circumstances the immunity of the foreign state extends to an individual for acts taken in his official capacity. But it does not follow from this premise that Congress intended to codify that immunity in the FSIA.' 60 The Court maintained unanimity by declining to define the 'precise scope' of official immunity (since the question presented related only to the proper interpretation of the FSIA), leaving the interpretation and application of the common law of official immunity in the first instance to the lower courts. 61 The ICJ's decision does little to inform the common law of foreign official immunity following Samantar, but it does reinforce the Samantar court's distinction between the immunity of officials and the immunity of foreign states.
The US State Department, which claims that the Executive Branch has exclusive authority to make foreign official immunity determinations in proceedings brought in US courts, has taken the position that 'determinations of official immunity are derivative of, but not identical to, determinations of state immunity'. 62 The State Department's post-Samantar filings in civil suits include a suggestion of immunity ratione personae for sitting Sri Lankan head of state Mahinda Rajapaksa, 63 a suggestion of immunity ratione personae for sitting Rwandan head of state Paul Kagame, 64 a statement of interest and suggestion of immunity from a third-party deposition subpoena for former Colombian President Alvaro Uribe, 65 and a suggestion of immunity ratione materiae for former Mexican President Ernesto Zedillo. 66 The principles underlying the State Department's suggestions of ratione materiae immunity (or lack thereof) to date remain somewhat opaque, underscoring the difficulty of combining a principled approach to the imposition of personal responsibility with the pragmatic necessity of conducting international relations. 67 
Concluding Remarks
It would be expedient to adopt the position advocated by some that individuals who act on behalf of states are always entitled to the state's immunity from civil and criminal proceedings, absent an explicit waiver by the foreign state. This is not, however, the current position of the US government, and it does not reflect the current state of customary international law. That said, uncertainty about the parameters of conduct-based immunity persists.
The view that it cannot be within the scope of an official's functions to commit an international crime is normatively appealing, but it does not address the question whether one state should be able to adjudicate the lawfulness of conduct performed by another state's official. From the perspective of developing structural rules of international law, the challenge is to identify principles that will minimize the risk of unwarranted or politically motivated proceedings while at the same time preserving the ability to deter and punish violations.
The ICC cannot be the sole institution responsible for imposing personal responsibility for serious international law violations where an official's home state is unwilling or unable to do so. Some possibility of horizontal enforcement is needed, as recognized by the idea of universal jurisdiction. Horizontal enforcement by states with some connection or nexus to the underlying conduct may seem more legitimate than so-called 'foreign cubed'cases (when a foreign plaintiff brings a claim against a foreign defendant relating to foreign conduct); however, too much of a connection can lead to accusations of political trials or victor's justice. Ratione materiae immunity can do some, but certainly not all, of the work allocating adjudicatory authority in the midst of such varied interests.
Further judicial analyses of jurisdictional immunities by national and regional courts and other bodies will shape their interpretation and evolution over time. Andrea Bianchi has observed with regard to legal interpretation that '[l]'ambigu| « te¤ ne concerne alors pas seulement la function de l'interpre' te, mais aussi les buts de l'ordre juridique qu'il est cense¤ interpreter' [the ambiguity does not only concern the role of the interpreter, but also the goals of the juridical order that the interpreter is meant to interpret].
68 The ICJ's task is complicated by the competing goals it may be asked to serve. Judges Higgins, Kooijmans and Buergenthal observed in their joint separate opinion in the Arrest Warrant case that '[t]he difficult task that international law today faces is to provide that stability in international relations by a means other than the impunity of those responsible for major human rights violations'. 69 Balancing the potentially competing demands of stability and accountability remains an important challenge for both international and domestic courts.
In Germany v. Italy, the ICJ saw its primary role as the guardian of postwar stability. It thus cut short the period of experimentation of national courts in the area of state immunity, in the name of international stability. In contrast, some experimentation in the area of foreign official immunity ought to be allowed to continue, so that the structural rules governing horizontal enforcement can evolve in response to the needs for both order and justice at the national and international levels. 68 See Bianchi, supra note 11, at 99. 69 Joint Separate Opinion, x 5.
